United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 




Xo. liMU. 



No. 15, SPECIAL CALENDAR. 


Till-: r>:rn:i) stati-s /av vvoav-; Fi-JiDiXAXi) 

11( )LZ1-:X1)( )K1A Al’nXJ.ANT, 


.!( )IIN II A SIX 'KlAfAK^' ol- S^rATlA 


Ai'Pi'.Ai. Ki.’oM Till-; -ri’Ui'Aii-: corin' oi- riii': district' of (’olcmiua, 













OCXOBKIft TEBM, 1003. 


No. 1249. 


No. 15, SPECIAL CALENDAR. 


THE UNITED STATES EX RELATIONE FERDINAND 

HOLZENDORF, APPELLANT, 

v.s. 

JOHN HAY, SECRETARY OP STATE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


INDEX. 

Origitial. Print. 

Caption. . a 1 

Petition for writ of mandamus. 1 1 

Petition dismisse<i; appeal, and opinion of court. 5 3 

Note: Reasons of Hagner, justice, for refusing application. 6 3 

Order for citation. 7 4 

Citation. 8 4 

Memorandum : Bond for costs filed. 9 5 

Order for record. 9 5 

Clerk’s certificate. 10 5 


Judd & Detweilkr, Printers, Washington, D. C., October 1, 1902. 

















In the Court of Appeals of the District of Columbia. 


The United States ex Relatione Ferdinand Holzen- 

dorf, Appellant, 
vs. 

John Hay, Secretary of State. 


a Supreme Court of the District of Columbia. 

The United States ex Bel. Ferdinand 
Holzendorf, Petitioner, 
vs. 

John Hay, Secretary of State, Respondent. 

United States op America, 

District of Columbia^ 

Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Petition for Writ of Mandamus. 

Filed August 5,1902. 

In the Supreme Court of the District of Columbia. 

The United States ex Rel. Ferdinand 

Holzendorf 
vs. 

John Hay, Secretary of State, Defendant. 

Justice of the honorable the supreme court of the District of Co¬ 
lumbia: 

The petition of Ferdinand Holzendorf respectfully represents: 

I. Tliat your petitioner is a native of Germany, but, by naturali¬ 
zation, a citizen of the United States, and entitled to due protection 
and redress against any and all losses, insults, wrongs, injuries and 
damages b^him, as such, sustained, while sojourning in any part 
of any foreign country, anything in the internal constitution of such 
foreign country to the contrary notwithstanding. 

But, nevertheless, that your petitioner, while bearing the passport 
of the Department of State of the United States, was, on the eleventh 
day of May, 1898, falsely imprisoned in the asylum for insane at 
Dalldorf, near Berlin, and there most oppressively and unjustly de- 
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THE UNITED STATES, ETC., VS. 


taineci until and beyond the eighth day of July, 1899, when 

2 he was declared by the highest court of Berlin, the Landge- 
riche, to be, and to have been perfectly sound in mind and 

body and that, since his return to Germany, there is no evidence of 
his being publicly dangerous, as up to that time, he has been quiet 
and peaceable. 

II. Your petitioner further says that, ignoring the premises, and, 
basing its non-action upon irrelevant matters and things twenty 
years anterior to the petitioner’s American citizenship and to the 
injuries herein complained of, the said Department of State, through 
John Hay, its Secretary, the defendant herein, refuses to proceed, on 
the part of tlie United States, to seek to obtain redress of grievances 
in behalf of your petitioner, to the manifest failure of justice, against 
the policy and dignity of the United States and in derogation of the 
rights, privileges and immunities of all the citizens thereof. 

III. Your petitioner further says that he has never been lax, or 
remiss, in his efforts, through the Department of State, to obtain re¬ 
dress of grievances against the countiy, which so unjustly, and so 
manifestly in contempt of his rights as a citizen of the United States, 
oppressively deprived him of his liberty, reputation and time, greatly 
to his cost, loss, damage and injury; but that he has persistently 
pressed the legation at Berlin, the State Department and the Presi¬ 
dent for vindication of his rights, as a citizen of the United States. 

IV. Your petitioner further says, that there are on file in the 
Department of State certain papers relevant to the injuries 

3 endured by him, as an American citizen, such as the 
correspondence, extending from the twelfth day of May, 

1898, to the eighth day of May, 1902, between the petitioner as an 
American citizen in distress, and the American consulate general, 
the American embassy at Berlin and the executive department at 
Washington, D. 0., and also papers reported to the said Department 
of State b}" our legation at Berlin, some of which may be deemed 
relevant to the just claim of your petitioner, viz., transcript of that 
decision of the said court, Landgeriche, in favor of your petitioner, 
which is marked as Exhibit “B ” in or concerning the report of 
Andrew D. White, our ambassador at Berlin. 

V. The petitioner says that he demands that the facts in this 
cause be tried by a jury. 

Wherefore, your petitioner prays that the honorable writ of man¬ 
damus, under seal of the supreme court of the District of Columbia, 
do issue, addressed to said defendant, John Hay, Secretary aforesaid, 
commanding and requiring him forthwith to institute vigorous and 
proper proceedings against the Empire of Germany, or Kingdom of 
Prussia, or both, that is to say, against the Emperor, PPfi., for the 
recovery of five hundred thousand — ($500,000) damages, in behalf 
of your petitioner. 

And vour petitioner will ever pray &c, 

(Signed) FERDINAND HOLZENDORF, PetUioner. 

(Signed) R. S. THARIN, 

1229 Pa. Ave.j Washington^ D. 0., 

Attorney for Petitioner. 
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4 United States of America, \ 

District of Columbia, j 

Personally appeared before me, Ferdinand Holzendorf, who being 
first duly sworn, deposes and says that he has read, or has heard 
read the foregoing petition; that he is the petitioner named therein ; 
that the facts therein stated on his own knowledge are true; and 
that the facts therein stated on information and belief, he believes 
to be true. 

(Signed) FERDINAND HOLZENDORF. 

Subscribed and sworn to before me, this 5 day of August, A. D. 
1902. 

(Signed) EDW’D S. CLARKSON, 

Notary Public. 

Notice to Defendant. 

The defendant is to plead hereto on or before the — day of-, 

1902.—Otherwise judgment. 

(Signed) R. S. THARIN, 

Pro Petitore. 

5 Order Denying Prayers, See. 

United States ex Pel. Ferdinand Holzen- j 

y At Law. No. 45565. 

John Hay, Secretary of State. ] 

In the matter of the application of Ferdinand Holzendorf for a writ 

of mandamus. 

August 5,1902. 

That matter came on for hearing on the said petition, and was 
argued by counsel and considered by the court. 

It is thereupon ordered, that the said application be, and the same 
is hereby denied, and the petition dismissed. 

A. B. HAGNER, 

Asso. Justice. 

I’rom the above order the relator prays that his appeal to the Court 
of Appeals of the District of Columbia be allowed by the court. 
Dated, August 5, 1902. 

R. S. THARIN, 

For Relator. 

Appeal allowed. 

Aug. 5, ’02. 

A. B. HAGNER, Justice. 

6 Note. 

My reasons, in general, for refusing the within application are : 
1. No clear legal right on the part of the petitioner to the writ is 
made to appear from the petition. 



4 


THIC UNITlfiD STATICS, ICTC., VS. 


2. No clear legal duty on the part of the Secretary of State to per¬ 
form the acts required is made to appear. 

2 Macke}'’, 507, U. S. ex rel. Warder v. Chandler. 

3. The matters involved concern the political department of the 
Government. 

4. Said performance would require the exercise of official discretion 
on the part of the Secretary, and they are not of a ministerial char¬ 
acter. 

There are other considerations growing out of the personality of 
the petitioner, which sustain the propriety of this action. 

A. B. HAGNER, 

Asso. Justice. 


7 Order for Citation. 

Filed August 8,1902. 

In the Supreme Court of the District of Columbia, Friday, the 8th 

Day of August, 1902. 

lU. S. m Rel. Ferdinand Holzendorf ) 

vs. 

John Hay, Secretary of State. 

The clerk of said court will please issue citation to the defendant 
in the above-entitled suit. 

R.- S. THARIN, 

Attorney for Relator (1229 Pa. Ave). 


j. At Law. No. 45565. 


8 In the Suoreme Court of the District of Columbia. 

* 

The United States ex Rel. Ferdinand 

Holzendorf 
vs. 

John Hay, Secretary of State. 

Tiie President of the United States to John Hay, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal noted in the supreme court of the District of Columbia, 
on the 5th day of August, 1902, wherein Ferdinand Holzendorf is 
appellant, and you are appellee, to show cause, if any there be, why 
the judgment rendered against the said appellant, should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of the 
of the District of DistrictofColumbia; this eighth day of August 
Columbia. in the year of our Lord one thousand nine 

hundred and two. 

J. R. YOUNG. Clerk, 

By ALF. G. BUHRMAN, AssH Clerk. 


1 At Law. No. 45565. 
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Service of the above citation accepted this — day of-, 190- 


Attorney for Appellee. 

[Endorsed:] (3) No. 45565. Law. 8. United States ex rel. Fer¬ 
dinand Holzendorf vs. Jno. Hay, Secretary of State. Citation. 
Issued Aug. 8", 1902. Served copy of the within citation on A. A. 
Adee acting Secretary of State Aug. 9, 1902. Aulick Palmer mar¬ 
shal. B. R. S. Tharin attorney for appellant. 

9 Memorandum. 

August 28, 1902.—Bond for costs ($50) filed. 

Order for Record. 

Filed August 28,1902. 

In the Supreme Court of the District of Columbia, Thursday, the 

28th Day of August, 1902. 

United States ex Rel. F. Holzendorf ) 

>At Law. Ho. 45565. 
John Hay, Secretary of State. ) 

The clerk of said court will please prepare transcript on appeal. 

R. S. THARIN, 
Attorney for Appellant. 


10 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, 


} 


ss: 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered fron 1 to 9, 
inclusive, to be a true and correct transcript of the record, as pre¬ 
scribed by rule 5 of the Court of Appeals of the District of Colum¬ 
bia, in cause No. 45565, at law, wherein the United States, ex rela¬ 
tione Ferdinand Holzendorf, is petitioner and John Hay, Secretary 
of State, is respondent, as the same remains upon the files and of rec¬ 
ord in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 19" day of September, A. D. 1902. 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1249. The United States ex relatione Ferdinand Holzendorf, appel¬ 
lant, vs. John Hay, Secretary of State. Court of Appeals, District of 
Columbia. Filed Sep. 29, 1902. Robert Willett, clerk. 



